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Personal & Professional Legal Service –
delivered expeditiously

Blackman Legal operates
on values of personal
service and reliable and
cost effective
representation. We are
proud to offer sound legal
expertise and a dedication
to the long-term legal,
financial and personal
satisfaction of our clients.
We aim to deliver value to
our clients and to meet their
needs with common-sense
advice and friendly service.
Our relaxed office and
handy location in Lindfield
makes a visit to us a
pleasant experience.
At Blackman Legal we will
work with you to obtain
optimum results, taking the
time to explain legal
procedures clearly and
frankly. We realise the
importance of keeping you
well-informed at all stages
of the process and
understand your need for
sensitivity and discretion.

The year is galloping by and soon we will be sending
you our final Newsletter for 2011.
In this newsletter we want to offer you a couple of
handy tips for your day-to-day life that we have found
useful:
 If you are quoted a price for a product or a
service you can assume it is GST inclusive
unless it is quoted as being GST exclusive
 If you are quoted a price for a service or product
you can assume it covers the cost of what is
being proposed and you are under no obligation
to pay any more unless you later accept a
revised quote.
We have included a very interesting recent article from
the Sydney Morning Herald regarding an unexpected
claim against a deceased estate and strategies to
address this issue.
As always we look forward to continuing to serve you
personally and professionally. Please feel free to pop
into our ‘not so new’ office or to contact us by one of
the methods below at any time.

Phone 9415 6344
Suite 16/12 Tryon Road
Lindfield NSW 2070
info@blackmanlegal.com.au
www.blackmanlegal.com.au
Liability Limited by a scheme approved under Professional Standards Legislation.
Legal practitioners employed by Blackman Legal Pty Ltd are members of the scheme.
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A Test of Wills
A broader range of claimants are ensuring a person's final wishes are no
longer the last word, writes John Kavanagh.
We all know how a will works. Or do we?
It is a legal declaration of our wishes concerning the disposal of our property after
death. But there is more to it than that. So-called testamentary freedom (being
able to give the family silver to whomever we want) is balanced by laws that allow
the courts to see that family members are looked after with the proceeds of an
estate.
Lawyers and academics say the number of complaints about wills, under family
provision laws, is on the rise and the courts tend to favour claimants more often in
their rulings with more generous allocations.

Amanda Blackman was admitted to
practice law in 1987 and has been a
Lindfield resident since 1994. Amanda
founded Blackman Legal Pty Ltd in 2010
after being a partner at Biddulph &
Salenger Lawyers since 2005. Prior to this

A partner at Bransgroves Lawyers, Lesa Richards, says recent court rulings have
pushed things to the point where the sort of obligations parents are assumed to
owe their children during the years when they are dependent have been extended
into adult life and continue beyond the grave.
POWER OF THE COURTS
In Rogers v Roe, heard in the Supreme Court of NSW last year, Elizabeth Rogers
contested being cut out of the will of her mother, Irene Clipsham. Rogers married
a repeat offender and was estranged from her parents for almost 20 years. The
court ordered that Rogers was in need and the estate of $135,000 was to be
divided equally between Elizabeth and her sister, Susan Roe, who was described
by her mother as a ''loving and dutiful daughter''.

Amanda ran her own sole practice for ten
years whilst raising her family. She has also
worked in several large and mid-sized legal
firms. Amanda has a common-sense,

The court's role in such a dispute is to weigh up the financial situation of a
claimant and any ''disentitling conduct''. Richards says recent rulings have given
much greater weight to the financial situation than to the conduct.

estate matters and is skilled at

Under NSW law, the court has the power to determine whether provisions made
by the deceased person are adequate ''for the proper maintenance, education and
advancement in life of the eligible person''. ''Eligible persons'' include the spouse,
de facto children (including adopted children and stepchildren), grandchildren (if
the relationship is dependent) and parents (also if the relationship is dependent).

demystifying the legal process with advice

FAMILY PROVISION EXTENDED

efficient yet personal approach to the
resolution of property, commercial and

that is easy to understand. Amanda is also
a Notary Public.

If a dispute arises, the court can consider the terms of the will, the contribution of
the eligible person to the welfare of the deceased person, the character and
conduct of the eligible person and the financial circumstances of the eligible
person. In considering these issues, the court will look at the claimant's earning
capacity and needs in the future, the claimant's age, health and prognosis, the
size of the estate and whether the claimant received assistance from the testator
(the maker of the will) while the testator was alive.
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GET GOOD LEGAL ADVICE
''The lesson people have to learn from this trend in litigation is that when
they are making their will, they have to think about the people who have the
potential to make a claim and consider their obligations to those people.''
The assistant director of legal services at NSW Trustee and Guardian, Ruth
Pollard, does not agree that there is a trend towards courts favouring the
complainants. She says the position of the courts ''waxes and wanes''.
Pollard says the role of the courts should not put off anyone writing a will but
it should encourage them to get professional advice. ''We see a lot of
A title or caption about the photograph.
informal wills written on loose pieces of paper, or poorly
drafted wills based
on will kits. There are certain legal requirements to produce a legally valid
will and it is easy to get things wrong. A legal expert can also help you state
your intention as clearly as possible.''
She says people need to be practical. ''It costs $20,000 to $40,000 to take a
matter like this to court. It may be better for the testator to give the money to
the family member and avoid the cost …''
Pollard says one option is to put money in a trust if you want to set some
rules or limits for how the money will be used.

Alan Blumberg has extensive commercial

PUSHING THE BOUNDARIES

experience and has also been a Lindfield
resident since 1994. Alan specialises in
the resolution of disputes – both in the
commercial and family areas. Alan also

Richards from Bransgroves says the courts are extending the range of
people who are eligible to contest a will. In a case before the Supreme Court
of NSW last year, Thompson v the Public Trustee, a man who lived with the
testator for a few years in the 1980s was considered eligible to make a claim
on her will.

focusses on estate planning and strategies
to ensure client’s wishes are satisfied. Alan
has a common-sense yet personal
approach to the resolution of disputes and
works hard to demystifying the legal
process and provide advice that is easy to
practical and easy to understand.

Desmond Thompson met Maryse Mattei in 1984 and they began a
relationship. When Mattei separated from her husband a year later, she and
Thompson lived together. The arrangement lasted until 1992. Thompson
stayed in contact with Mattei (who died in 2006) but he always stated (such
as in Centrelink documents) he was not in a de facto relationship.
Mattei left $5000 to her ''friend'' Thompson out of an estate worth $1.04
million. The court ruled that Thompson should have 7 per cent of the net
distributable value of the estate, giving him more than $65,000, even though
the nature of the relationship remained in dispute.
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Strategies to get what you want


Our Services
We offer a broad range of services
across a range of legal disciplines:



 Property Law, Conveyancing and
Leasing
 Wills and Administration of Estates



 Powers of Attorney and
Appointments of Enduring Guardian
 Commercial Law



 Family Law
 Notary Public Services
 Intellectual Property



 Local Government and Planning





Make a will. According to NSW Trustee and Guardian, 45 per
cent of adults in NSW do not have a will. If you die without a
will, your estate will be divided according to a legal formula and
not according to your wishes. Keep the will current.
Seek professional advice. The assistant director of legal
services at NSW Trustee and Guardian, Ruth Pollard, says use
a lawyer to draft the will and not use a DIY kit. There are certain
requirements to produce a legally valid will and it is easy to get
things wrong. A legal expert can help you state your intentions
clearly.
A title or caption about the photograph.
Give gifts while you are alive. If you plan
something out of the
ordinary, such as giving different amounts to different family
members or leave a chunk of the estate to charity, it might be
better to do those things while you are alive. Amounts given
away close to death can be classified as ''notional estate'' and
be caught up in courts if there's a complaint.
Hold a family conference. Lesa Richards, who is a partner at
Bransgroves Lawyers, says one way to minimise the risk of a
complaint about your will going to court is to discuss the issue
with family members before you die.
Put the inheritance in a trust. That allows you to establish some
rules for the use of the money if you are dealing with a family
member you don't trust to use their inheritance sensibly. A
testamentary trust is a trust created by a will. One big
advantage of a testamentary trust is that it protects the
bequeathed assets from any financial difficulties the
beneficiaries may suffer. It also allows for tax-effective
distribution of benefits.
Check your super arrangements. If you have made a valid
binding death benefit nomination, the trustees of the fund will
put the death benefit into the estate. If there is no binding
nomination or it is invalid or has expired, the trustees will make
the decision about what to do. Not all funds accept binding
nominations. Where the trustees are making the decision, they
will consult the will but they are not bound by it.
Make provision for assets you control as well as assets you
own. The legal services manager at State Trustees in Victoria,
Paul Burdett, says wills should include instructions about how
your private company directorships and self-managed super
trustee roles should be managed.

A Final Story - Win for the Children!!
When Louis Kennedy died in 2008, aged 82, he left behind an estate worth $5.5 million. In his will he left
$50,000 to each of his adult children, Judy Goldberg and Ronald Kennedy, and the balance to his widow,
Martha - his second wife.
Judy and Ronald contested the will, arguing that $50,000 each was an inadequate provision. The dispute
went before the Supreme Court of NSW last year.
In his will, Louis Kennedy, who owned a business called LK Jewellery in Double Bay, wrote: ''Since my
divorce from my first wife some 20 years ago, my children from my first marriage have discounted me and
the only times they have approached me is when they have needed financial assistance. I have assisted
both my son and my daughter financially notwithstanding their disgusting behaviour towards me and yet they
have shown me no care, respect or friendship, nor any interest in my health or well-being.
''My son has been abusive and violent towards me and my wife. His behaviour was so bad that I was obliged
to take out an apprehended violence against him.
''I have therefore come to the conclusion that I have nothing but contempt for my above named children … I
have fulfilled my obligations to them fully.''
Kennedy was injured in a car accident in 1978 and spent the last 11 years of his life in a wheelchair. Martha
looked after his care and the jewellery business, which she managed successfully.
Judy was made bankrupt in 2006 and discharged from bankruptcy in 2009.
Ronald, who was involved in the nightclub industry, was made bankrupt in 2004 and, since then, has not
had income from any source other than Centrelink.
The court ruled that Judy should have $800,000 as well as the $50,000 already provided.
The judge said: ''In coming to a conclusion as to what is adequate provision out of the estate for Judy, I
regard the fact of paternity, the size of the estate and Judy's financial circumstances and poor health as
significant in justifying a provision far in excess of what the testator provided.''
For Ronald, the court said the appropriate provision was ''a life estate on a one-bedroom unit. The unit
should not exceed $400,000.''

